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cas~(i a discussionwith TownCounselandhis reviewoftheattached
vs.CountyCommissioners,datedJuly 21, 1933,thepetitionerassumessome

degreeofrisk in withdrawingtheSewerAbatementPetitionatthis time.

f thepetitionerrequestsleaveto withdrawhisorherSewerAbatementPetitionwithout
~~iollo~mayh:ppe: th~~nr~1~’

turecourtwereto find that t
theSewer o

sea rights to appeal30
daysaftertheallowanceofthewithdrawal

2. If a future courtwereto find thattheTowndid not havetheright to grantthe
withdrawalrequestandthewithdrawalactuallyrepresentsanon-actionby the
SewerCommissioners,thenthepetitionwouldbedeemeddeniedattheendofthe
4 monthperiodfor theSewerCommissionersto actfrom theoriginal filing date
(the“DeemedDenied”date). Thenthe petitionerwould loseall rights to appeal
60 daysfrom the“DeemedDenied”date.

3. If a futurecourtwereto find thattheTown~ij~havetheright to grantthe
withdrawalrequestandno futureAbatementPetitionis receivedon orbefore
December14, 2005,thenthePetitionerwouldhaveno rightto appeal.

4. If a futurecourtwereto find thattheTown~ havetherightto grantthe
withdrawalrequestandanewAbatementPetitionis receivedbeforeDecember
14, 2005,thentheSewerCommissionerswouldhave4 monthsfrom thereceiptof
thepetitionto makeadecision. ThePetitionerwould:

a. Havetheright to Appealanadversedecisionwithin 30 daysofa decision
beingmadeby the SewerCommissioners,or

b. Havetheright to Appeala“DeemedDenied”decisionwithin 60 daysof
theexpirationofthe4 monthtimetable. (If no decisionis renderedby the
endofthe4 monthtime period,thenthepetitionwouldbe “Deemed
Denied.”)
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C
SupremeJudicialCourtof Massachusetts,Worcester.

CITY OFWORCESTER
V.

COUNTY COMMISSIONERS.

July21, 1933.

Case Reserved from Supreme Judicial Court,
WorcesterCounty.

Certiorari by the City of Worcester against the
County Commissioners for Worcester County,
reservedby the ChiefJusticeat requestof all parties
on petition, demurrer, and stipulation, for the
determinationof thefull court.

Writ granted, and proceedings of respondents
quashed.

WestHeadnotes

Municipal Corporations €~493(1)
~68k493(1 Most~.itedCases
County commissionersheld without jurisdiction of
petition for abatementof tax, whereordersof city
council thereonhad merely beenthat petitionerbe
givenleaveto withdraw. G.L.(Ter.Ed.)c. 80, § § 1,
5, 7, and10.
*578 **775 W. D. Allen, R. E. Marshall, andA. M.

Hillman, all of Worcester,forpetitioners.

Dodge& SaundersandThayer,Smith& Gaskill, all
of Worcester (S. G. Barker, of Worcester, of
counsel),for respondents.

PIERCE,Justice.

This case, a writ of certiorari, is reservedby the
ChiefJusticeat the requestof all * *776 partiesupon
the petition, demurrer and stipulation for the
determinationof the full court, all partiesexpressly
waiving therightto file furtherpleadings.

The pertinent facts, excerptedfrom the ‘Agreed
Statement of Facts’ filed with the county
commissioners,disclosethat oneAlex B. Tauras,on
July 7, 1930, was the owner of a parcel of land on
Cohassetstreetin the city of Worcester.On that date
the city of Worcester adopted an order for the
acceptanceof Cohassetstreetby thecity asapublic

street and provided for the laying out and
constructionof the sameunderthe bettermentact.
The streetwasduly laid out andconstructedand on
March 9, 1931, the city council levied two
assessmentsupon the land of one Alex B. Tauras
whoseland abuttedupon said street.On March 16,
1931, Alex B. Taurasfiled a petition with the city
council askingfor an abatementof boththesestreet
bettermentassessments.Thispetitionwasreferredby
bothbranchesof thecity council to thecommitteeon
streets,on March 16, 1931.The committeeon streets
on May 20, 1931,gavesaid petitionera hearingand
recommendedto the city council an abatement.The
city council on May 25, 1931, adoptedan order
recommitting this report with the recommendation
for the order of abatementto the streetcommittee.
Thestreetcommitteeat its meetingon May 28, 1931,
votedthat thepetitionbe returnedto the city council
with therecommendationthat the petitionerbe given
‘leaveto withdraw.’ Thecity councilon June8, 1931,
adoptedan order acceptingthe report of the street
committee and giving the petitioner ‘leave to
withdraw’ on his petitionfor abatement;andon June
15, 1931, the following notice was sent to said
petitioner and was received by him: ‘Alexander
Tauras 15 CohassetStreet, Worcester,Mass. Dear
Sir: At a meetingof theCity Councilheld *579 June
8, 1931, it was voted upon your petition for
abatement of Street Betterment Assessmenton
CohassetStreet,thatyou be givenleaveto withdraw.
Very truly yours,Malcolm C. Midgley, City Clerk.’

On July 16, 1931, Alex B. Tauras filed another
petitionwith the city council askingfor an abatement
of the street bettermentassessmentson Cohasset
street. The city council on September14, 1931,
adopted an order referring this petition to the
committeeon streets.The streetcommittee,after a
hearing on November 5, 1931, at which said
petitionerappearedandwasheard,uponhavingtheir
attention brought to the prior petition voted to
recommendto the city council that the petitioner be
given‘leaveto withdraw.’ On November9, 1931, the
city council accepted the report of the street
committee and adopted the accompanyingorder
giving the petitioner ‘leave to withdraw’; and on
November13, 1931,the following noticewassentto
the petitioner and receivedby him: ‘November 13,
1931,Alex B. Tauras,Worcester,Mass.DearSir: At
a meetingof the City Council held Nov. 9, 1931, it
wasvoted uponyour petition for abatementof Street
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BettermentAssessmenton CohassetStreet,thatyou
be given leaveto withdraw. If you are aggrievedby
the decision of the City Council, you may appeal
therefromby filing a petition for abatementwith the
CountyCommissioners,or in SuperiorCourt, within
thirty days,asprovidedby thec~e!aIj~~chater
80. Section7 andIQ. Very truly yours, Malcolm C.
Midgley, City Clerk.’

If materialto thiscaseit is agreedthatthe customary
method of the city council of Worcesterin dealing
with petitionswhich it declinesto grant is to give the
petitioners‘leave to withdraw.’ It is also agreedthat
therules andordersof the city council underwhich
the city council was acting contain this provision:
‘Section 20. When there occurs any difference of
opinion as regards modes of proceeding not
otherwiseprovided for, the City Council shall be
governedby parliamentarypractice as set forth in
Cushing’s ‘Manual of the Law and Practice of
LegislativeAssemblies.”

*580 On December8, 1931,Alex B. Taurasfiled a

petitionfor abatementwith thecountycommissioners
for thecountyof Worcester,settingforth thematerial
facts and askingthat the assessmentbe abated;the
city of Worcesterwas madea party to this petition
andappearedby the city solicitor in theproceedings.
The city of Worcesterfiled an answersetting forth
the factthattwo petitionsto thecity councilhadbeen
filed by Alex B. Tauras;that he wasentitled to file
only the first petition; that he had neglectedand
failed to file a petition with the county
commissionerswithin thirty days after receiving
notice of the decision of the city council and
therefore the county commissionerswere without
jurisdiction. Thereafter the said county
commissioners consideredand adjudged that the
petitionerTauraswasentitledto maintainhis petition
and that he be grantedan abatementof assessment
No. 7304, amountingto $329.49,with suchcostsas
he might be entitled to in accordancewith the law.
On theabovefactsthecity of Worcesterprayedthat a
writ of certiorarimay issuefrom this courtdirectedto
the county commissioners commanding them to
returnto this courttrue andcompleterecordsof their
proceedingsrelativeto the petitionof Alex B. Tauras
for abatementof streetbettermentassessments,to the
end that all or suchpartof said proceedingsas may
be foundto be erroneousmaybe quashedandfurther
dealtwith. The county commissionersof the county
of Worcesterdemurredto the petition of the city of
Worcesterand the case is beforethis court on said
demurrer.

* *777 Following the filing of the demurrerit was

stipulated between the parties that there may be
included ‘as agreedupon the facts that Cushing’s
‘Manual of Law and Practice of Legislative
Assemblies,’in PartV, ChapterSeventh,Paragraphs
1173 and 1174, is as follows: 1173. ‘Under the
authority abovementioned,or of that which results
from the simple reference of a petition, a great
variety of reports, depending,of course,upon the
natureof eachpetition, may be made,but they may
all be includedin the threedifferent classesof, first,
reports in favor of granting the prayer of the
petitioners; second,against granting the prayer; or
*581 thirdly, declining to grant it, but without
concluding the petitioners. These reports are
consideredandagreedto like other resolutions,and
maybe amendedin suchmanner,as for example,so
asto substituteone for another,as theassemblymay
direct.’ 1174. ‘If aresolutionis agreedto for granting
the prayer of the petitioners,and this is of such a
naturethat it canonly be effectedby passinga bill in
their favor, the assemblymay thereupontake the
necessarystepsfor that purpose;or the committee
may be authorizedeither specially or generally to
report a bill at once. If a resolution is agreedto
against granting the prayer of a petition, this is a
regularjudgmentof the assemblyupon the claim
whicheffectuallyprecludesits beingopenedor setup
afterwards.If the assemblyagreesto a resolutionin
thethird form, it is usuallyexpressedin theseterms,
namely,that the petitionershave leave to withdraw
their petition. In this casethe petition, althoughnot
granted,is not refused,but may be withdrawn and
presentedagain.”

The agreedfacts establishthat the petitionsof Alex
B. Tauras were filed with the city council of
Worcester within six months from the date of the
streetbettermentassessmentsas provided in G. L.
(Ter. Ed.) ~ Undersaid chapterandsection
it thereuponbecamethe duty of the city council to
‘grant suchabatementas may be necessaryto make
suchassessmentconformto’ G. L. (Ter. Ed.) c. 80. ~
I, that is, to determineon the petition that the
assessmentdoes not ‘exceed the amount of such
adjudgedbenefit or advantage.’In the pending case
the city council referredthe petition of March 16,
1931, to its committeeon streets.On May 20, 1931,
the street committee gave the petitioner Tauras a
hearing and thereafter recommendedto the city
council that an abatementbe granted.On May 25,
1931, the city council recommittedthe reportof the
streetcommitteeto that committee which voted on
May 28, 1931,that the petitionbereturnedtothecity
council with the recommendation‘that it be given
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‘leave to withdraw.” On June8. 1931, thecity council to withdraw’ is obnoxiousto the samecriticism asthe
adoptedan order acceptingthe report *582 of the prior notice to withdraw. If the prior notice was
streetcommitteeand giving the petitioner“leave to ineffectiveasa denialof the petition, it is difficult to
withdraw’ on his petition for abatement.’Notice of **778 seehow the sameform of declining to grant
this action wassent to the petitionerTaurason June thesecondpetition ‘was * * * tantamount’to a refusal
15. 193 1, andwasreceivedby him. to abatethe assessmentbecause,as the respondents

contend, if the petitioner acceptedthe decisionand
Notwithstandingthe usualparliamentaryrule that the withdrew his petition, he could not file another in
acceptanceof a committeereport‘leave to withdraw’ seasonto appealfrom an order againstgranting the
imports that ‘the petition,althoughnotgranted.is not petition, and so would be deprivedof his right to a
refused,but may be withdrawn andpresentedagain,’ judicial reviewof his petition by meansof an appeal
the city of Worcestercontendsthat the vote of the to the county commissionersor to the superiorcourt.
city council in the presentcase ‘that you be given it is plain no right of appeal is given before a final
leave to withdraw’ should be interpreted in accord adjudicationby the board which madethe order of
with the customarymethod of procedureof the city assessment;and equally plain that the county
council of Worcester,and that so interpreteda vote commissionerswere without jurisdictionto actbefore
that a petitioner be given leave to withdraw is a such final order of the assessingboard. On the
denial of a petition which it declines to grant. ground that the order of June8, 1931, was a final
Assumingthe petition of Alex B. Tauraswasdenied order, or on the ground that the ordersof June 8,
by the vote of the city council on June 8, 1931, he 1931, and November9, 1931, were denialsof the
was not entitled to file a new petition under G. L. petitions ‘without concluding the petitioners,’ we
~Ter.Ed.) . His only remedywas by appeal think that the county commissionerswere without
eitherto thecounty commissionersor to the Superior jurisdiction to act in the premises;that the demurrer
court. G. L. ~Ter.Ed.) , ; shouldbeoverruled; andthat the writ shouldissueas

- The prayed for and theproceedingsof the respondentsbe
petitionerTaurasdid notfile an appealwithin thirty quashed.
days after notice of the denial of the petition for
abatement was received by him. The county So ordered.
commissionerswere thereforewithout jurisdictionto
entertainan appeal from the vote of June8, 1931, 283 Mass.577, 186 N.E. 775
whetherthat vote operatedas a denial of the petition
or asan orderdecliningto grant it withoutconcluding END OF DOCUMENT
theright of thepetitionerto withdraw hispetition and
file a new petition. - -

The petitionerTauras,however,filed a new petition
for the abatement of said street betterments
assessmenton July 16, 1931. The city council oti
September14, 193 1, referred this petition to the
committeeon streets.The committeeat a hearingon
November 5, 1931, at which the petitioner was
present,upon having their attention brought to the
prior petition, voted to recommendto thecity council
that the petitioner be given leave to withdraw. On
November 9, [931, the city council acceptedthe
reportof the streetcommitteeandadoptedan order
giving the petitionerleaveto withdraw.Notice of this
actionwas *583 sentto andreceivedby thepetitioner
on November 13. 1931. On December 8. 1931,
~ ithin thirty days from the passageof theorder and
receiptof notice thereof,the petitionerfiled with the
said county commissionersa petition for abatement
setting forth substantiallythe necessaryallegations
andprayingthat the said assessmentbe abated.

Thenoticeof November[3 ‘that you be given leave
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